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MEMORANDUM OF TAX CASE APPEAL 

  

  

IN THE HIGH COURT OF JUDICATURE AT MADRAS  

(APPELLATE JURISDICTION)  

  

  

IN THE APPEAL UNDER SECTION 260-A OF THE INCOME TAX ACT, 1961  

  

  

TAX CASE APPEAL NO. 677 of 2023  

  

  

AGAINST THE ORDER OF THE HON’BLE INCOME TAX APPELLATE TRIBUNAL,  

CHENNAI DATED 03.03.2023.  

  

  

CubeR Private Limited … Appellant  

  

  

Versus  

  

  

Commissioner of Income Tax … Respondent  

  

 

MEMORANDUM OF APPEAL  

The Appellant prefers this Appeal against the Order dated 03.03.2023 passed by the Hon’ble 

Income-tax Appellate Tribunal (hereinafter referred to as ‘the ITAT’) 
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Statement of Facts 

1. CubeR Private Limited (‘Assessee’) is engaged in the business of manufacture and sale of 

organic plant-based beauty and home care products. The Assessee has a manufacturing 

facility at Pollachi in Tamilnadu. The Assessee Company was incorporated by Ms. Radhika, 

Mr. Rajendran and Ms. Riddhi in April 2015 with a consolidated issued and subscribed 

capital of Rs.50,00,000 which is divided into 50,000 equity shares of face value Rs.100 each. 

The authorised capital of the Assessee is Rs.10 crore which is divided into 10,00,000 shares 

of face value of Rs.100 each. All the three shareholders are also directors of the Assessee 

Company.  

2. The directors of the Assessee are also partners in a partnership firm named R3 Research & 

Co (‘firm’) which is engaged in carrying out research activities in the field of organic and 

ayurvedic science since the year 2005. Since 2008, the firm has been carrying out significant 

research in the field of beauty and home care and upon successful research results in the year 

2010, the partners decided to apply for patents in their individual names on behalf of the 

firm.  

3. In the year 2012, the directors were granted certain patents in respect of plant based cosmetic 

and hygiene products. The patents were registered in individual names of the directors. The 

partners of the firm were in talks with certain domestic companies for transfer of the patents. 

However, these talks did not ultimately materialise. Therefore, the partners decided to 

commercialise the patented technology on their own. This decision was taken after 

conducting a detailed market research and considering the significant interest shown by 

different proposed end customers for purchasing the products when samples were 

distributed, and responses were solicited.  

4. In order to setup a manufacturing facility, the firm entered into an ‘agreement to lease’ with 

Rock Limited in January 2015 to take on lease a land parcel in Pollachi for a period of 60 

years. The parties mutually agreed that an upfront premium of Rs.12 crore will be paid for 

the lease and annual lease rent of Rs. 100 shall be payable in advance for every year. The 

sum of Rs 12 Crore represented the present value of the rent that would have been payable 

had the lease been effected at the fair rental value. A token advance of Rs.50 lacs was paid 

to Rock Limited, and it was decided that a lease agreement would be entered on or before 

June 30, 2015, after the firm pays the entire Rs.12 crore 

5. It was however opined by one of the partners that it may be better to carry out the 

manufacturing activity through a separate entity. The suggestion was agreed upon by all 

directors and thus, the Assessee was floated in the year 2015. The patents held by the partners 
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of the firm were assigned to the Assessee for a total consideration of Rs.1 crore. The 

agreement to lease entered into by the firm with Rock Limited was cancelled and a fresh 

agreement to lease was entered into by the Assessee with Rock Limited with the same terms 

and conditions. The advance paid by the firm was treated as having been paid by Assessee 

and the firm considered the advance as an unsecured loan given to Assessee. Further, 50 

employees who were part of the research team in the firm that worked on the patented 

technology were absorbed by the Assessee. In addition, 16 new employees were recruited 

by the Assessee during the year.  

6. In terms of the agreement to lease with Rock Limited, the upfront premium of Rs.12 crore 

was paid for the leasehold rights in May 2015. Thus, as agreed, the lease agreement was also 

entered into between the Assessee and Rock Limited in May 2015. In terms of the lease 

agreement:  

a. The Assessee is entitled to use the land for a period of 60 years.  

b. The Assessee is authorised to use the land only for purpose of constructing a factory, 

warehouse and carrying out business activities.  

c. The Assessee shall not be entitled to transfer or pledge any interest in the land to any 

other person without taking the prior written consent of Rock Limited.  

d. Rock Limited must provide a guarantee to the Assessee that the land is free from 

encumbrances of all forms and that Rock Limited will reimburse the Assessee for all 

costs incurred in an event where the guarantee is found not to be true.  

e. The Assessee and Rock Limited will have no right to terminate the lease prior to the 

expiry of 60 years except in a case where either the Assessee or Rock Limited violate 

any conditions under the Agreement.  

f. In an event where the lease is terminated, no part of the lease premium will be 

returnable to Assessee.  

g. However, where the lease is terminated by the Assessee, on account of any violation 

by Rock Limited, then Rock Limited will be liable to compensate the  

Assessee for all losses incurred by the Assessee on account of violation of Agreement 

by Rock Limited. Similarly, Rock Limited shall also be indemnified for all losses 

incurred or suffered by it in a case where such termination by Rock Limited for 

violation of conditions by Assessee.  
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7. The entire amount of lease premium was paid by the Assessee out of funds given by the firm 

as unsecured loan to the Assessee. The unsecured loan does not carry any rate of interest. 

The loan agreement entered between the Assessee and the firm required the Assessee to 

repay the loan in 20 equal annual instalments. The Assessee amortised the leasehold 

premium into 60 equal instalments and claimed deduction of the same for the purposes of 

IT Act as well.  

8. The manufacturing plant was set up and manufacturing commenced in August 2015. The 

firm continued its operations independently. Through aggressive use of social media for 

marketing and with business contacts of the directors, the Assessee achieved significant 

revenues in its very first year of operations itself. The Assessee sold its products directly to 

end customers like hotels, resorts, hospitals, schools, colleges, corporates, government 

departments etc, and also employed ten distributors each in the States of Tamil Nadu, 

Maharashtra, Karnataka, and Andhra Pradesh for distribution of products. Agreements 

styled ‘Consignment Stockist Agreement’ were entered into with the Distributors. The 

sample agreement entered into with the distributors in Tamil Nadu (all agreements are 

similar) contains the following relevant clauses. The expression ‘Company’ in the agreement 

refers to the Assessee:  

1. Commencement:  

The agreement shall commence from 01.09.2015 and continue till it is terminated by 

parties mutually.  

2. Relationship:  

The parties hereto recognize and agree that the relationship between them shall be on 

principal-to-principal basis.  

3. Territory:  

The Stockist shall sell the Company’s products in the territory of the State of Tamil 

Nadu. In case the Stockist desires to operate in other areas, it shall be able to do so 

only with the prior written consent of the company.  

4. Consignment of products to the Stockist:  

i. The Company and Stockist shall mutually decide the estimated quantity of the 

products that may be sold, and the Company shall consign the same to the Stockist 

from time to time.  
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ii. Any loss on quantity or quality (excluding the manufacturing defect) after receiving 

the material in good condition in the godown by the Stockist, should be met by the 

Stockist, at prevailing sales prices.  

5. Prices and product sales  

i. The price at which the products shall be sold will be determined by the Company.  

ii. Any trade discount, cash discount, quantity discount, etc. shall be decided and 

finalized by the Company and informed to the Stockist and only such discounts can 

be offered by the Stockist.  

iii. The Stockist shall raise and make invoices of the products sold and delivered by 

the Stockist in its own name.  

iv. In case of non-realisation of the price from the customers by the Stockist, the 

Stockist shall be responsible to pay the full value of the invoices on their due dates 

to the Company.  

v. The Stockist will not be reimbursed the expenses incurred by it for sale of 

Company’s products.  

vi. The Stockist shall send a sales report to the Company on a monthly basis giving 

details of quantity and value sold.  

6. Right to inspect etc:  

The Company shall have the right to inspect the warehouse of the Stockist during 

business hours after giving a prior notice of 24 hours to the Stockist. The Company 

shall also have the authority to inspect the books and records to verify the veracity of 

the sales statements given by the Stockist to the company on a monthly basis.  

9. The Assessee accounts the transactions with Stockists as sales in its books of accounts. 

During the year, a total sale of Rs.12.3 crore was made by the Assessee to the Stockists. A 

trade discount of Rs.75 lacs was given to the Stockists through issuance of a credit note 

which was shown as an expense in the books of accounts. No tax was deducted on the said 

amount of Rs.75 lacs.  

10. In February 2016, the Assessee received a capital infusion of Rs. 8 crore from Ally Private  

Limited, an entity incorporated in Singapore. 40,000 equity shares were subscribed for a 

value of Rs.2,000 per share. The fair market value of the share computed as per methodology 

laid down under the Income Tax Act, 1961 on the date of the transaction is Rs.680 per share. 

The entire capital of Rs.8 crore was utilised to purchase land near Tiruchirappalli (total cost 

of the land is Rs.32 crore – balance is funded by a secured loan taken from a banking  
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company), wherein another manufacturing unit was proposed to be set up by the Assessee 

to cater to other Asian markets where considerable opportunity has been identified by Ally 

Private Limited. Ally Private Limited has a wholly owned subsidiary in India – Fina Private 

Limited. In September 2015, Fina Private Limited declared and paid Rs.3 crore as dividend 

to Ally Private Limited. The majority of directors in Fina Private Limited are also directors 

in Ally Private Limited. Ally Private Limited is held by Mr. Vishal and Mr. Mithun who are 

residents in India during FY 201516. During the FY 2015-16, Ally Private Limited had no 

other income except dividend received from Fina Private Limited. Since its incorporation in 

the year 2008, FY 2015-16 was the first year in which dividend was declared by Fina Private 

Limited to Ally Private Limited.  

11. For FY 2015-16, the Assessee reported a total profit of Rs.5.21 crore. 

12. The Assessee filed a return of income for Assessment Year 2016-17 on 31.08.2016 

disclosing a total income of Rs.3.48 crore. Deduction under Section 80JJAA was claimed 

for Rs 17.25 lacs. The entire emoluments paid to employees was claimed as a deduction.  

13. The return of income filed by the Assessee was taken for limited scrutiny and notice under 

Section 143(2) was issued dated 14.03.2017. Thereafter, the scrutiny was converted into a 

complete scrutiny. The Assessee was further served with Notices under Section 142(1) on 

26.04.2017, 10.05.2017 and 24.07.2017 seeking for certain clarifications. The Assessee duly 

responded to the said notices.  

14. After granting an opportunity of personal hearing, the Assessment Order came to be passed 

on 10.09.2017 making the following additions:  

1. Disallowance under Section 80JJAA:  

The Ld. Assessing Officer (‘AO’) observed that as per Section 80JJAA (2), no 

deduction under Section 80JJAA shall be allowed if:  

i. the business is formed by splitting up, or the reconstruction, of an existing business, 

or.  

ii. the business is acquired by the assessee by way of transfer from any other person 

or as a result of any business reorganisation.  

The AO held that the present transaction of the Assessee is hit by Section 80JJAA(2) 

since the Assessee was merely formed by transferring the patents and the employees 

from the firm to the Assessee to carry out its manufacturing activities. The AO further 

observed the fact that the firm already entered into a lease agreement for setting up its 

factory for manufacture and the fact the firm advanced an interest free loan to the 
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Assessee is all a clear indication that the intention was to continue the activities in the 

firm. It was further observed that the act of carrying out market research by the firm is 

also clear indicator of this intent. These aspects go to substantiate that the provisions 

of sub- section (2) were clearly attracted in the present case.  

 

2. Addition under Section 56(2)(viia):  

The AO observed that the provisions of Section 56(2)(viib) will get attracted in the 

present case for the following reasons:  

a. The investment by Ally Private Limited has been structured solely to avoid the 

provisions of Section 56(2)(viib) of the IT Act.  

b. The shareholders of Ally Private Limited are all residents in India and the source of 

investment by Ally Private Limited is entirely from the dividend distributed by Fina 

Private Limited.  

c. Therefore, in substance, it is an investment made by a resident in the Assessee and 

consequently the provisions of Section 56(2)(viib) would get attracted.  

d. The FMV of the shares for the purposes of Section 56(2)(viib) of the IT Act is Rs.680 

per share.  

e. Considering that the subscribed value per share is substantially higher than the FMV, 

this is a fit case for invoking Section 56(2)(viib) of the IT Act.  

f. Accordingly, additions to the tune of Rs.1320 per share (Rs.2000 – Rs.680) totalling 

to Rs.5.28 crore is hereby confirmed under Section 56(2)(viib) of the IT Act.  

 

3. Disallowance under Section 40(a)(ia) of the IT Act:  

The Stockists were acting on behalf of the Assessee for the transaction of sale of the 

products and therefore, the Assessee ought to have deducted tax under Section 194H of 

the IT Act on the trade discount given to the Stockists. There existed an effective 

principal-agent relationship between the Assessee and Stockist contrary to what is 

stated in the agreement for the following reasons:  

a. The sale price, discounts etc are decided by the Assessee and not the Stockist.  

b. The Stockist is required to submit sales reports to the Assessee and the 

premises of the Stockist are also subject to inspection by the Assessee. 

Considering that no tax was deducted by the Assessee on the trade discount, 

disallowance under Section 40(a)(ia) is attracted.  
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4. Deduction claimed on leasehold land:  

The AO observed that rights in the land are as good as ownership rights and no 

deduction is allowable under the IT Act for price paid for the same. It was observed that 

the premium paid for the leasehold land, in effect, is the price for the purchase of tenure 

of lease. Therefore, no deduction is allowable in this regard.  

 

15. Aggrieved by the Order passed by the Assessing Officer, the Assessee filed an Appeal 

before the Ld. Commissioner of Income Tax (Appeals) (‘CIT(A)’). The CIT(A) upheld 

the Order of the Assessing Officer. The Appellant carried the matter in Appeal before the 

Hon’ble Income Tax Appellate Tribunal (‘ITAT’).  

16. The Hon’ble ITAT vide the Impugned Order dated 03.03.2023 also upheld the Order of 

the Assessing Officer and CIT(A), for the same reasons given by the Assessing Officer.  

17. Aggrieved by the Impugned Order passed by the Hon’ble ITAT, the Appellant files the 

present Appeal before this Hon’ble High Court.  

 

Grounds of appeal 

 That the Appellant seeks to challenge the impugned Order passed by the ITAT inter alia on the 

following grounds:  

A. That the Appellant cannot be denied the deduction under Section 80JJAA of the IT Act 

for reason that manufacture was hitherto never carried on by the firm and therefore, the 

restriction in sub-section (2) of Section 80JJAA is not invokable in the present case.  

B. That the provisions of Section 56(2)(viib) shall not be applicable in the present case as 

the investment is clearly made by the non-resident company and the provisions of 

Section 56(2)(viib) are clearly not invokable.  

C. That the provisions of Section 40(a)(ia) of the IT Act shall not be applicable in the 

present case since there is no liability on the Appellant to deduct tax at source under 

Section 194H of the IT Act.  

D. That there exists no principal-agent relationship between the Appellant and the 

Stockists. Hence, obligation to deduct tax at source under Section 194H does not  

arise.  

E. That the Appellant is eligible for deduction in respect of land amortisation expense as 

the same is akin to rent paid for usage of land.  

F. That the Appellant reserves the right to alter, modify or amend the grounds of appeal 

raised hereinabove.  
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Substantial Questions of Law 

1. Whether the Hon’ble ITAT was right in holding that the deduction under Section  

80JJAA is not allowable to the Appellant?  

2. Whether the Hon’ble ITAT was right in holding that Section 56(2)(viib) was applicable to 

the present facts?   

3. Whether the Hon’ble ITAT was right in disallowing the expenditure under Section 

40(a)(ia) since there existed a principal-agent relationship between the Assessee and the 

Stockist?  

4. Whether the Hon’ble ITAT was right in holding that the Appellant is not eligible for 

deduction in respect of land amortisation expense as the same is akin to rent paid for usage 

of land?  

I. The Appellant submits that the Appeal is filed within the time prescribed.  

II. The Appellant states that the Appellant is assessed to tax at Chennai. Thus, this Hon’ble 

Court has jurisdiction to try, entertain and dispose-off the present appeal.  

III. The Appellant states that the Appellant has paid the appropriate court fees.  

IV. The Appellant prays that:  

a. This Hon’ble Court may be pleased to admit the present appeal and after 

considering the aforesaid substantial questions of law to allow the appeal;  

b. This Hon’ble Court may be pleased to set aside the impugned order and decide 

the issues in favour of the Appellant;  

c. For costs of and incidental to this appeal; and  

d. This Hon’ble Court may be pleased to grant such further and other relief as it 

may deem fit.  

Note 1: The Appeal has been admitted on all the questions and has been fixed for final 

hearing.  

 

 

 

 

 

 

 


